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      Issue 
Has Carter failed to establish that the district court abused its discretion by 
imposing a unified sentence of five years, with four years fixed, for possession of a 
controlled substance (spice) with the intent to deliver and consecutive five-year 




Carter Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Carter pled guilty to possession of a controlled substance (spice) with the intent 
to deliver, felony intimidating a witness, and unlawful possession of a firearm, and the 
district court imposed consecutive sentences of five years, with four years fixed, for 
 2 
possession of a controlled substance with the intent to deliver, five years indeterminate 
for intimidating a witness, and five years indeterminate for unlawful possession of a 
firearm.  (R., pp.28-31, 51-55.)  Carter filed a notice of appeal timely from the judgment 
of conviction.  (R., pp.57-59.)   
Carter asserts his sentences are excessive in light of his substance abuse and 
difficult childhood.  (Appellant’s brief, pp.3-6.)  The record supports the sentences 
imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
The maximum prison sentence for each of Carter’s three offenses is five years.  
I.C. §§ 18-112, -2604(3), -3316, 37-2732(a)(1)(B).  The district court imposed 
consecutive sentences of five years, with four years fixed, for possession of a controlled 
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substance with the intent to deliver, five years indeterminate for intimidating a witness, 
and five years indeterminate for unlawful possession of a firearm, all of which fall well 
within the statutory guidelines.  (R., pp.51-55.)  At sentencing, the district court 
articulated the correct legal standards applicable to its decision and also set forth in 
detail its reasons for imposing Carter’s sentences.  (Tr., p.38, L.4 – p.45, L.2.)  The 
state submits that Carter has failed to establish an abuse of discretion, for reasons more 
fully set forth in the attached excerpt of the sentencing hearing transcript, which the 
state adopts as its argument on appeal.  (Appendix A.)   
 
Conclusion 
 The state respectfully requests this Court to affirm Carter’s convictions and 
sentences. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
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THE COURT: Counsel, Is there any legal 
reason then as to why sentence cannot be Imposed? 
MRS. COMSTOCK: No, Your Honor. 
THE COURT: Okay. The Court acknowledges 
Mrs. Longhurst's argument, Mrs. Comstock's 
erg11ment. I acknowled9e the statement from 
Mr. Carter himself. 
In this case, 1 have considered all of 
that along with my review of the presentence 
oc""'" 10 materials in the case In terms of my sentencing 
"'·'""" 11 decision and as to how best to proceed. 
O,I SY,U 9 
oc , .. ,.. 12 Mrs. Comstock·· M,s. Longhurst, l 
oc11•w 13 should say, has Indicated by her count there are 
"'""'" 14 41 felony convictions on Mr. Carter's record. 
c-,.,,... 15 In thl5 c.:15e, I will note that as l was 
oc""" 16 reviewing the materials, I, slmllar to 
..,,,.,. 17 Mrs. Longhurst, had struggled to try to sort out 
..,,.,... 18 what were or were not convictions and what the 
°''"" 19 status was. Candidly, my calculations were lower 
"'"""' 20 than Mrs. Longhurst's, but I don't have any reason 
oc, .... 21 to doubt her review. By my count, It was 27 
°'"'"' 22 felonies. Out re911rdles!I of whether It l!I 27 or 
.,._, .. ,. 23 41, If not the highest number of felony 
oc.,erw 24 convictions on the defendant's record that has 
appeared In front of me for sentencing, It 
39 
1 certainly Is close. I cannot think of any other 
2 defendant who has had that many felony convictions 
3 appear In front of me for sentencing on new felony 
4 charges. 
5 I agree with Mrs. Comstock that, In 
6 fact, Mr. carter's upbringing was horrendous. His 
7 father 15 In the Florida penitentiary for murder. 
8 One of his step fathers was an uncle, as I 
9 understand It, and that was the individual that 
was extremely abusive to him. 
And eventually Mr. Carter left home at 
a young age, 15, basically lived on the streets. 
By the 119e of 16 he started usln!J drugs and It 
just went downhill from there. He began 
committing crimes to support his habit and under 
the circumstances, not too surprisingly, picked up 
the substantial number of felony convictions on 
his record that we have mentioned here today. 
He wos, prior to his orrest, working 
for a construction company here locally. In this 
case he previously worked for a dry wall and 
framing company In North carollna, as I understand 
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40 
reporting a history of depression and anxiety. 
However, the mental health ex.-,mlnatlon that was 
done In this case diagnosed him with alcohol 
dependence, amphetamine dependence and cannabis 
dependence, and that he did report symptoms 
consistent with mood disorder. 
And under the circumstances, concluded 
that Mr. Carter does, In fact, suffer from serious 
mental Illness or other mental health needs and 
therefore, a psychiatric medication, evaluation 
and management was called for as well as 
lndlvldual and group therapy. 
Obvious substance abuse Issues. The 
GAIN-I assessment diagnosed him with dependence as 
to four substances: alcohol, amphetamine, 
cannabis, and cocaine. And also did recommend 
ruling out mood disorder not otherwise specified • 
In this case, the recommendation was 
for a Level 2.1 Intensive outpatient treat 
program. The LSIR score of 34 Indicates a high 
rlsk to reoffend, and almost all of the risk 
domains then were high to very high • 
The presentence Investigator noted 
Mr, carder's extensive criminal record and that he 
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Certainly Mrs. Longhurst has argued that to the 
Court today. And noted that even with his desire 
for treatment, the recommendation ts for treatment 
In a structured setting ot the penitentiary with 
whatever programs may be available there. 
In Imposing sentence the Court Is 
always guided by the Toohlll factor!\, It's 
primary conslclerc1tlon ls ancl must be protecting 
the community. There are other consideration of 
0<22PM 10 punishment, deterrence and rehabllltatlon. 
0<,2'»'M 11 In this case, while acknowledglng that 
.. ,,,.w 12 rchabllitatlon Is and should be a consideration 
"'"'"" 13 for the Court, given the nature of the charges and 
04»PU 14 the prior criminal record, the Court feels that 
0422rw 15 other factors also must and Indeed do play a 
oc,w .. 16 significant part In the Court's decision: 
... m., 17 punishment; deterrence, both general and specific; 
0<:Zl!'u 18 and protection of the community . 
... JiPu 19 The presentence Investigator noting the 
"'= " 20 prior record ond the other Information provided 
.. ,22•u 21 did express concern for the community In terms of 
°'=" 22 the sentencing recommendation made there. The 
.. .,,,,u 23 State has done that os well. 
°":oo" 24 And under thP. circumstances, especially 
He does have mental ....:h:.:.e:..:a:.:.lt:.:.h:.:.l:.:.s:..su:..e:..:s::.., ___ ---1i....;°'_no:.:..."_2:.:.6 __ w_h_e_re_1n_th_l_s _ca_s_e __ ha_d_.i...:p_e_rs_1_s_te_n_t_v..,..10,,,la.,,.t.,.,o_r _____ .,...,... 
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42 
charge been flied, Mr. Carter would be looking at 
up to life In prison, the Court In this case does 
In fact feel that this Is a case where the 
penitentiary Is merited, The only question for 
the Court Is what sentence would be appropriate 
under the clrcumstanc11s. 
The court has given the matter a good 
deal of thought. And while acknowledging the 
State's recommendation does, I believe, take Into 
consideration the prior record and the need for an 
Indeterminate sentence to allow ongoing 
supervision If and when Mr. Carter Is released. 
Nonetheless, In this case, given the 
charges Involved, I am going to Impose the 
following sentence. As to Count 4, the possession 
with Intent to deliver, I wlll enter a Judgment of 
conviction and sentence Mr. Carter to the custody 
of the Board of Correction for a period of five 
years. The first four years of that sentence will 
be fixed followed by one Indeterminate . 
As to Count 5, the witness Intimidation 
charge, a judgment of conviction there, a term of 
tive ye.irs, .ill of th.it Indeterminate. 
And as to Count 6, the unlawful 
possession of a weapon, a five•year sentence, none 
43 
of It fixed, five years Indeterminate. And those 
sentences to run consecutively one with the other. 
So a total of 15 years In the custody of the board 
of correction with the first four years fixed. 
I will give credit lo Mr. Carter ror 
the more than four months he has now been In 
custody In this case already for a tot.11 of 
122 days toward the fixed portion of his sentence. 
And there being no opposition from the defense, I 
wlll order restitution as requested by the State 
In the amount of $2,576.97 . 
The Court Is going to recommend to the 
Board of Correction that Mr. Corter be considered 
for any and all forms of therapeutic counseling 
while In their custody, up to and Including the 
therapeutic community. And would leave It up to 
the Board of Correction as to which program would 
be the most appropriate for Mr. Carter while In 
their custody. 
I have signed the clvll order and 
judgment of restitution In the case as well, and 
under the circumstances, then, Mrs. Longhurst, any 
other comments concerning the sentence to be 
°'""" 24 Imposed In this case·~ 
.. ~v 25 MS. LONGHURST: No, sir. 
04:WM 1 
04?$?.U 2 
.. ~u 3 
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THE COURT: Mrs. Comstock, any other 
comments or concerns about the sentence Imposed In 
this case at this time? 
MRS. COMSTOCK: No. 
THE COURT: Okay. Mr. Carder, sir, I do 
need to advise you ot your right to appeal this 
decision of the Court. The appeal has to be flied 
within 42 days from the date the judgment enters. 
If you are a needy person and cannot afford your 
own attorney, one could be appointed for you at 
state expense to help you prosecute your appeal. 
Furthermore, as a needy person, the cost of the 
appeal could be borne al state expense, as well. 
Sir, I felt a period of Incarceration 
was appropriate given your prior record and the 
nature of these offences. Nonetheless, I have 
continued to recommend some form of therapeutic 
counseling If It could be made available to you. 
And my hope Is you are able to take advantage of 
that. 
You are going to be released ot some 
point, and my hope Is the benefit of whatever 
counseling might be made available to you In the 
custody of the Board of Correction, the Issues 
with the controlled substances that you do have 
45 
wlll be sufflclently addressed so that we don't 
have to see you back In court again. Thank you, 
sir. 
(Hearing concluded.) 
6 or 6 shee 
